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The primary issue to be considered is that the discounts to be deducted
fram freight charges will not be specifically published in the tariff. We
only know that no discount will exceed 50 percent.

We do not know what method will be used to distribute the coupons, only
that AEF will make the coupons avajlable upon request of o shipper or
receiver. We do not know whether the coupons distributed at a given terminal
will contain the same or varying discounta. - ‘

In the absence of information in the application to the contrary, it is a
good poseidbility that the discount to be applied (as well as the coupon to be
distributed in a given situation) is open to negotiation based on what the
traffic will bear and the degree of the carrier's need for additional
tormage. Perhaps the first shippers contacted would receive a larger discount
than the later onmes. :

Even if a coupon were distributed to a shipper, the carrier could negate
any discount by applying one of the exceptions in the tariff. For example, if
a shipment is transported in equipment not owned by ABF (presumably by an
owner-operator), the discount offered on the coupon would not apply. .

It would seem that a knowledgeable shipper could attempt to negotiate and
demand the maximm 50 percent discount. Bowever, under the terms of the
tariff, the carrier could refuse to issue a 50 percent coupon. :

The proposal more closely resembles an open ended contract than workable
common carrier tariff provisions.

Section 10761 (a) of the Interstate Commerce Act (49 U.S.C. 10761(a))
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that Is in efect.

Section 10762(a)(1) requires that
Amoforeanonarrioramllpzbli'ahmﬁlewith
the Commission tariffs containing the rates for
transportation it msy provide under this subtitle.

Section 10762(b)(1) provides that
The Commission shall prescribe the form and manner
of publishing, filing, and keeping tariffs open for
public inspection under this section.

We are concerned whether the proposed tariff would, by providing for

unpublished discounts and possibly for the negotiation of rates on
shimment-by-shipment and/or shipper-by-shipper basis, be in violation of the
law.
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Also, in Special Tartiff Authority No. 85-1852, Excess Cagigz Rates,

American Freight em, Inc., a majority of the ssion a proposal
es excess capacity (Vice Chairman Gradison and Commissioner
Andre voted to grant). American Freight System sought authority to file a
tariff that would contain 99 rates ranging from S50 cents through 375 cents per
loaded vehicle mile. Any one of the 99 rates could be offered to the
consignor when the carrier has been offered or has located a volume or
truckkload shipment that would utilize excess capacity. Once a shipment was
accepted under the plan, a control mmber would be issued and entered on the
Bill of lading. The last two digits would identify the paragraph in the
tariff containing the agreed upon rate. The tariff contained no formula or
method for the tariff user to determine the rate that would apply on a given
shipment. The AEF proposal is therefore similar in many respects to the
American Freight System one. .

Rates become effective and are canceled on a date. Under the proposal,
questions could arise as to when a particular discount would become
applicable, i.e., when the coupon is iscupd, when the coupom is attached to
thobillofladingbythe&ippo, the mroposal is published. When would
the applicability end? In the ev of an investigation, formal case or Court
action, the verification of pricing information could be very difficult, if
not impossible, during a perticular time frame. Since a given rate would be
made applicable by use of a coupon, it could be argued that rates were being
changed without public notice.

' This Comission is aware of the intense preesures of market-place

. pricing, the need to react swiftly to survive in a campetitive environment,
the need to load empty equimment and the exigencies of the changing ecamony.
And the Commission understands the position of the applicant. But there are

other ways for the applicant to accamplish its purpose.

There are many innovative tariffs on file. Same publish percentage
discounts applicable only on specific movements or shippers. Others go the
conventional route and file a one-page tariff amendment upon one day's motice
to reflect the reduced rste in a given traffic lane for cne or more shippers.
All appear to satisify the carriers' and shippers needs.

- The Commission authorized the filing of reduced rates upon one day's
notice in Ex Parte No. MC~170, Short Notice Effectiveness for Ind%ent}x
Filed Motor Carrier and Fre er es. ere, ssion seemed
%‘m—vﬁ%mmumt when it stated the
following in connection with short notice:
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Common carriers would have increased flexibility to implement
marketing strategies and to respond to campetition initiatives

by other common carriers. A reduction in notice requirements

would also assist common carriers to respond better to competition
with motor contract carriers (recently freed from the tariff filing
requirements) and rail carriers (particularly on deregulated :
trailer-on-flatcar (TOFC) and container-on flatcar (COFC) service), -
and in attracting traffic fram private carriage.

Since rates resulting in reductions can be filed upon one day's notice,
tariffs can be sent all the way from the West Coast to the Commission in
less than 8 hours, rates can be restricted to specific shippers or traffic
lanes, and many kinds.of innovative plans that provide specific and definite
prices can be filed, there is no necessity for a carrier to file an indefinite

plan such as proposed here.

Insofar as the Roadway tariffs are concerned, they do contain "write-in"
provisions and ranges of discounts as stated by AEF. However, all these
retes, discounts and provisions are i£1 stated in the tariff.
Roadway's range of discounts increase mmxﬁgg%EESvEﬁnn shipped by the

customer, which are specifically stated.

We have considered all matters of record in this proceeding and will deny
the application. In our administration of the amended Interstate Commerce
Act, it is ocur purpose to promote carrier campetition and to encourage
innovative pricing methods. However, on the basis of the record, we conclude
that the tariff at issue does not meet the minimm technical requirements of
the statutes.

It is ordered:

The application is denied.

By the Commission, Chairman Taylor, Vice Chairman Gradison,
Commissioners Sterrett, Andre, Simmons, Lamboley and Strenio.
Commissioners Lamboley and Strenio dissented with separate .
expressions.  Commissioner Andre would have granted the application.

(SEAL) James H. Bayne
. Secretary
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COMMISSIONER LAMBOLEY, dissenting:

In my opinion, the request for special tariff suthoritcy may
. »

be properly granted.

The proposed tariff would provide promotional discounts at
the carrier's newly-opened cerminals. Thus, it is limiced as to
both :in; and place. Moreover the fact that the promotional
offer is made to the general shipping public should milicate

against unlawfully discriminatory use of the discounts.
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COMMISSIONER STRENIO, dissenting:

. This discount coupom proposal appears to differ little
from the “"get-acquainted offers” or “introductory discounts”
quite commonly used in other industries for pro-;:ional
pricing purposes. Such discouants are inducements to get
customers to try a firm's product or service and have proved
to bo‘an effective marketing technique where, as here, a n;w
entrant is attempting to establish a customer bDase.

Clearly, promotiocnal pricing that facilitates effective
competition by new entraants is consistent with the
pro~competitive thrust of ého Ho:oi'Cartior Act of 1980.

Furthermore, becsuse the coupons are of limited ncobc and -

duration, and are being offered in a co-pctitivc
environment, no meaningful coancern has been presented here
regarding the issue of discriminatory aspplication of the
introductory discounts.

Ihc.qu.o:ion as to whether the discount coupon ﬁroponal
meets technical tariff filing requirements entails a close
"esll. I think, however, that because of its special
chnraﬁtnroticl tﬁo proposal is cbaiilc.nc‘vieh the intent of
the tariff !iling requirements, asnd it is cicarly in the
public interest. Therefore, I would have approved the

special tariff authority application.
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INTSRSTATE COMNERNCE COM
DECIS! e

Bo. MC-C-109751¢
ROADWAY ©XPRESS, INC.

v.

HW_PA-.-_'.W YT s _aAm - TramEsL AG A®Y LSS i

L

Decided: Decencer [ 987

By dec’3’on servel Dscemder 3, 1986, we ordered Gefendput,
Consoi’‘dated Preightways Corporstion of Delaware (CP or _
Consclidsted), to cancel, on or befsne Janua=y 7, 1947, Intam M8, °
Pacagmaph 5, and Item 170 of CP's Tariff ICC CPWY 400 (Tartfr
800, The tariff provided ~educed :™uckloed or volume $lasanee .
an: 3T an'leage ~stes on freight all kinds from points 1a the
Un<zed Staces and B=2t1sh Columpia, Canads, to points 1a the
Urized S$zats. tha® Consglidated serves dimeetly im single~l:ne
service. de found tnat Teriff 400 41d not meet the staimsl
sTatitssy ~equitement that & tariff set forsh elther the astuel
~ate o~ tte method for ealculsting the charges.

v Zecemder 29, 1986, Consclidated requested a stsy of She
effect ve iate for complilance with the prior dec‘sioan, end
*equesies 24t we set oA 1t oemcurrently filed petitiom to*
"e0pen. de¢ de-‘e2 Comsolidated's petition for stay dy éscisien
served Jarnua~; 3, .587, and in & declaion served July 13, 1987,
we affi~me: the ;"20r declalon and denied Comsolidated’'s petitioa

t5> “eoper.

¥ 2:%%2" %..ed Pedruacry 12, 1987, Rosdway Rxpress, Ine.

{Ros“wy; ~ejueste? ha® we expend the scope of our prior
decisicr :imeciing canesllatieon to include Consolidated’s Tarifr
ICC CPRY «l1 (Ta=if? 801), flled with the Commission on Decouwber
19, 1985, Roasdwey slleged that this tarifl contained precisely
the same provisions that we feund unlawful and ordered ceneeled
tn W22 «00. In the July decision we ordered that ’
motiea to expand the scope of the Dscember decision de held in

sbeyance, and we orde=ed Consolidated to submit » statement

tstiaguisaing Tecirf 801 from Teriff 300 and suuv cause why

Tariff 401 should not de onrdered canceled. &

BACKOGROUND
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It smgues Shat £r 801 Goue

of the aémir‘strative process.
not eemtaln : .o “backhaul® and “isdalamee’ p o8 of Terifr
400 that were found od'ectiocnadle in She Do éasistion. In
sddition, 1t msintains tha" Tarir? 301 sodifles r
participetion sonditions of Tariff 400 in severs; . o i
Consolidated also contends that, under 39 U.8.C. s e “}""‘;‘t;ﬁ?
Commission s mequimed to coanduct an inveatigstiom and full ¥ .
hes>ing as to the lswfulness of Tariff 401 before it may Be -

sen:e.ed.
in 223 statemen: sudmiited 'n res_.onse %0 the July
deeision, Conscl dsted points out sast Tariff 30] sets fersa

neximus and ainimum sppli.cable ~etes with certsinty. It @
thet, unde™ the arif?, & shipper can sscertsin what the highest

*ate applicable to s particular movement sey b6, &nd & competing
car~ler can ce.culate the lovest =ste for Shst mevement.

Consolidated further contends that its Tariffs M0 and 301
ave =0t 4:fferent from meny others "trigges" tariffs shet the
Commission has sccepted snd currently are on fille., If 1%s
ca=.ffs were unlawful, it maintains, 80 sre the similarly verded
tarifls of other gemersl commodities motor earriers. Ia she
event the Commission .oudts the validity of these "tri L
asiffs, Zonsclidate’ comtends thet the Commissioa shoild
‘agTityte an {nvest! 1:1om of sll sueh tariffs or enlarge the
220pe 37 i1ts ‘nvestigstion of household goods earrtiers’ dtaequat
ta=ifTs dDegun ir Neo. WC-C-30029, ¥
-~ Pet Y P er (not psln s Serve .

"s» 80 88 tO .Belu rLEge”" tariffs of genemsl

commodities motor sarriers.

RAosdway srgues in ~eply that Tariff 401, whlle not versstia
2% Tari2f 430, s aimilaT n mejor respects, {s equelly veguwe and

‘ndefinize, .esves each specific ~ste opea for negotilation for
ea2h specilic movement, and :» spot ~ating whieh 1s unlawful
undes 9 U.S.C. 10761, MRosdwvay further coatends thst
Consolidated’s a=tempt to ‘ustify Tariff 801 By comparing 1t to
geaviaions ln other car=iers’ te=iffs is not valid becsuse She
others e~¢ discount ~stes provisions thst set forth spestifis

percentages C~am specificelly pudblished retes.
DISCUSSION AND CONCLUSIONS

Yo conclude that Tasiff 401 1s net meserislly differeat
=0z Tasiff 400, does not seet the requirements of ¥9 U.3.C.
107617s) and 10762(s) (1), snd should de ordered ssmesled.

As fully discussed in our December decloten, s Sariffr la

perfo=med for s snipper,
A tariff 18 mot scesptable unless it sllows

the zharges.
competing cs= lers to know the applicadle Pete or hew »
=ste i3 deternined, and allows shippers to compute the presise

pe==unit =etes to whiech they sre entitled. a;
Sasrier Conference v. Un:t;d szgtu. 793 P89 3 -5 o
%);: Special Terv ority Mo. 55-2372.

%.%MF%. .;ion {not printed), served October 31,
an . s Capitol bus Com

srinted), serve

requi=ed to disclose the ~stes spplieadle 0 the tmasportation
or set forth the method for esleulating

perualt







lewfuliness of Tariff Wl 15 required
Consclidated hes deen sfforded el

ldated contendn et an investigation end P%. .
Y
ant 208 had the opportumity to Juetify Terif? M1,

This dseisten will not aignificantiy affeet either e
quality of the humas eavirFewsent or the conservesion of enaggy

resOuree. i
33 33 :

1. Consolilated Preightways Corporation of Delaways i8
directed te canee. Tariff ICC CWY M) filed wish e Cemiilgelion

on Deocumber 19, 1986. .

2. This decision will de effective 30 days frem tomsilate
3¢ serviee.

Sy the Cammissior, Caasirmar Gradisen, Viee Chstamgg
Lansoley, Commissiorers Stesrett, Andee, ;a. Stomen., Viee
Chotsned Landeley commenced vith & epesrate ongasesies .
Gradisor corcurred vith & commenting sopecste enprediften
Commissierer Agdie 3jisserted vith & S0PErate onpresnisy .

negeda Q.
Sessetasy

VICE CHAINNAS LARSOLEY, cemmenting:
x—umnu-mmnm
of 2ll sush “trigges® wasiffs. Ae petsced sut by Gemesiifhees.
Mettfs 400 aad 401 are 20t substansially ¢iffesegl toaw
osher similar tariffs on file ot the Commiseien, asteding

that of Rpedway. N
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erice¢  Sepogmber 19, 1905

Haaca: Tre-sporiat’sr Inc. (Haddad), has filed an
euthority Lo Gepart from "te terss of ¥ CPR 13:2.13(31) sl 1312,
flle .ts Terif7 ICC HAZD 500 wit* this Comaission. The
by t Regular Commar Car~rier Oor Jerence (RCCC), and

Haddac nas requested specia. permission hecause the tariff
for d scouwts ur tc 10 percent by the e of eus aocount
W@J-ﬂmromnwm"-Mﬁ“
of - discourir, f wy, would apply on a )
shipps- =’ ca~rler woLll Mnow !'w peroent @lsecount that

PCEITION 0P PARTTES

Hagde: states that the propasa) 1 competitively
potor carv.er marketplace, beceuse il would allow spot-nm
based o differences in conpel:.t.ve snd operating
each .ndividual shimen:. It argues that all 1l gyl
in all respects due to "value Of service” ad “velue of PN
consideret ons and should not be mu-ject to the seme reBle

M i

Madcal argue=s the: verlance: occur in the marketplace ¥
must De situationally priced on a & imment-ty-shipment Basds, !t
mlym“canresporﬁwtnemrket-wmlmctiﬂld -
to obta‘n greater flexibillty W price in accordance with pad
circumstances and conditios as ¥ & particular poimt SA ar W

Ager WA
« agp. &

fddad also moved to strike portiors of the ROCC's protest. ‘ﬂ
this as the statenents are mere rUet,

Opon request, & customer would be assigned s series of elsveam
nusbers. Each account number would consist of two digiss, &
five adiitional digits. The two digits preceding e
mmbered 00 through 10 amd would be different for esch
accoutt mumbers. These dlgls would be the same fc~ all
would be reflected in the ariff. The five digits
would be unique for esch cus:icmer and would be the same for
sccauartt numbers for thatl custoos- As
accourt mumber annotated a We till
to the prrecemt dlisiount he | ej.2'es
sccount mumber,






















